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Abstract

A study of customary legal methods of acquiring rights to land resources from the Zyryans in the 19th
— early 20th centuries. XX centuries, today in many ways allows us to highlight the features and customary
legal patterns of transfer of rights in relation to real estate. Despite the spread of sources (forms) of positive
law during the period under review, in Zyryan communities a significant place in the regulation of social
relations was given to the norms of customary law, which, of course, indicates the significance and relevance
of the topic of this study.

It should be noted that the periodically used customary legal method of acquiring rights to land
resources from the Zyryans during the period under study was free borrowing, which indicated the
emergence of the right of first possession or the right to apply labor during the exploitation of this site.

In customary law, the Zyryans also used this method of acquiring rights to land, such as the acquisition
(receipt) of rights to a land plot by the community, after the departure of its member from the community,
or after his death.

In addition, the Russian legislator at the state level established the rules for transferring land to
peasants for use, by granting peasant societies the right to lease state-owned land and the right to buy and
sell land. Such transactions were also supported by the norms of customary law among the Zyryans, therefore
the Zyryan legal customs did not contradict, but, on the contrary, complemented the norms of positive law.

The norms of positive and customary Zyryan law also sanctioned this method of acquiring rights to
natural land objects as inheritance.
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1. BBenenue

Hccnenopanrie 0OBIYHO-IIPABOBBIX CIOCOO0OB MPHUOOpPETEHUS MPaB HA 3eMEJIbHBIE PECYPCHl Y 3bIPSH
(mopeBosonnonHoe HazBauue komi) B XIX — Hau. XX BB. CeroJlH BO MHOTOM IT03BOJISET BBIJIEJINTH
OCOOEHHOCTH ¥ OOBIYHO-IIPABOBBIE 3aKOHOMEPHOCTH IIEPEXOZa I1paB B OTHOIIEHHUW OOBEKTOB
HEJIBUKUMOCTH U, B YaCTHOCTH, 3eMJyIH. HecMOTpsl Ha pacnpocTpaHeHue UCTOYHHUKOB ((hopM) O3BUTHBHOTO
mpaBa B paccMaTPUBAaeMbId IEPUOJl, B 3BIPAHCKUX OOIMUHAX 3HAYUTEJIbHOE MECTO B PETYIUPOBAHUH
OOIIIECTBEHHBIX OTHOIIEHWH OTBOAWJIOCH TakKe W HOpMaM OOBIYHOTO IIpaBa, 4YTO, 0€3yCJIOBHO,
CBUJETEJIbCTBYET O 3HAUUMOCTU U AKTYaJIbHOCTU TEMbl HACTOAILIEIO HCC/IEJOBAHUA, KOTOPOE IO3BOJIUT
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BBISIBUTh HCTOPUKO-IIDABOBBIE OCOOEHHOCTH, XapaKTepHble UepThl U 3aKOHOMEDHOCTH B INPUMeEHEHUU
0OBIYHO-TIPABOBBIX CIIOCOOOB MPUOOPETEHHUS MPaB HA 3€MJIIO YV 3bIPSH B HCCIIEAYEMBIH IOPEBOJIIOIIMOHHBIH
nepuoa. IlosToMy n3ydeHune OOBIYHO-IIPABOBBIX CIIOCOOOB NMpUOOpETEHUs MpaB HA 3eMeJIbHBIE PECYPCHI Y
3BIPSIH /10 PEBOJIONUY TpeOyeT 3HAUUTEIHHOIO BHUMAHUSA KaK HCTOPHUKO-IIPABOBOE fIBJIEHHE, HMeolllee He
TOJIBKO TEOPETUKO-AOKTPUHAJIBHOE, HO U IPAaKTHUKO-OPUEHTUPOBAHHOE 3HaueHHe. PaccMOTpeHHe Takoro
BOKHEHUIINETO TPAAUIIMOHHOTO OOBIYHO-IIPABOBOTO WHCTUTYTA, PACHPOCTPAHEHHOTO Yy 3BIPAH KAaK CIIOCOO
nprobpeTeHHs TpaB Ha 3eMJII0, CETOJHSA YUYEeHBIM IIOMOXKET OIPEeleJUTh IIpaBOBble 00bYau U
UMIIEPATHBHbBIE OOBIYHO-IIPABOBBIE HOPMbI, KOTOPBIE UCIOJIHINCH WIEHAMU 3bIPSHCKUX OOIIMH, 0COOEHHO
B cepe 3eMJIEN0Ib30BAHUS.

B mpaBocO3HAaHWHM W TPaKTUKE y 3bIPSAH HCTOPUYECKH CJIOKHUJICA IIPABOBOM OOBIUAM, KOTOPHIU
TI03BOJISLI IPUMEHSTH IIPABO TaK HA3BIBAEMOTO IMOKU3HEHHOTO FUIM HACJIETyeMOrO BJIaJIEHUS 3€MeJIbHBIM
00'HEKTOM, KOTOPOE 10 CBOEH IMPaBOBOY MPHUPOie 0003HAYATIO BO3MOKHOCTD IIPUJIOKHUTE CBOU TPY/T K 3€MJIE,
ele HUKEM He 3aHATOH, HadaTh ee 0OpabaThIBaTh, YTO ACCOIMUPOBAJIOCH C TEPMHUHOM «3KCIUIyaTaIlvs»
demsin. C 3TOTO MOMEHTA y 3BIpSHHHA BO3HUKAJIO IPABO BJIAJIEHUS 3€MJIEH, pPeryJupyeMoe OOBIYHO-
MPABOBOH TMPAKTHKOU. 3BIPAHCKOE OOBIYHOE IIPaBO CAHKIHOHUPOBAJIO IIPABO JIIOOOTO dYesIoBEKa
SKCIUTyaTHPOBATh YYaCTOK, HUKEM He 3aHATHIA. OJTHAKO JaHHBIN 00bIYail I0CiIe MpoBeieHus ['eHepayibHOTO
MmexkeBaHus (Ha Tepputopuu Komu kpas oHO ocymecTBiassioch Bo II mon. XVIII B.) HauwHaer
OTPAaHUYMBATECS, HO 3BIPAHCKHE KDECTbsIHE HE OCO3HABAIM HAMETHUBIINXCS U3MEHEHWH B OrpaHUYEHUH
OoOIMHHOTO 3eMJIeBJIaieHus Hadasa XIX B. u BBeZeHHYI0 Bo II mos. XIX B. cucTeMy BBIKyNa 3€MeJIbHBIX
o6bexToB. HacesieHre ceBepHOTO Kpasi BO MHOTOM IIPOJIOJIKAIJIO IPUMEHATh HOPMBI TPAIUIIMOHHOTO MIPaBa,
II03BOJIABIIETO JIIOOOMY JKeJIalolleMy IPUCTYIUTh K OOJAaropaKMBaHUIO WM SKCIUIyaTallMU 3e€MeJIbHOTO
ydJacTka ele He pa3paboTaHHOTO U He 3aHSITOr0 TPYIOM JIPYToro.

2. MaTepHuaJbl 1 METOABbI

ApXUWBHBIE MaTepHUaJbl B HACTOSAIIEM WCCJIEJOBAHUM IOCHYKUJIU 3HAYUMBIM HCTOPUYECKIM
HCTOYHUKOM U TIEPBOOCHOBOH. OHHU IOCTOSIHHO XpaHATcs B HanmoHaspHOM apxuBe PecryOsiuku Komu
(manee HA PK, Poccutickasa ®enepanusi, ChIKTBIBKAp). ITO, KaK MPABUJIO, IPOIIEHUs, PAIIOPThI yE3THBIX
CYyZIOB, M€2KeBble KHUTH U UHBIE IOKyMEHTHPOBAHHbIE MAaTEPHUAJIBI 10 YUHOBHUYbEMY JI€JIOIIPOU3BO/ICTBY Ha
YDOBHE BOJIOCTEH U Ye3/I0B, KOTOPBIE TaKiKe COZEepKaT HEKOTOphble YIOMHUHAHUA O NPUMEHEHUU HOPM
0OBIYHOTO MpaBa y 3bIpsiH. BackHelIIee 3HaUeHNE B PACKPBITHH OOBIYHO-IIPABOBBIX CIIOCOOOB MMPUOOPETEHUS
IIpaB HA 3eMJII0 Y 3bIPSH UMEIOT JOPEBOJIIOIMOHHBIE COOPHUKY HAYYHBIX UCCIEIOBAHUN CHEIUAIUCTOB U3
Pa3JIMYHbIX HAYYHBIX cep, KOTOPble BO BpPeMs CBOMX IyTEIIECTBUH (parMeHTAPHO KaCaJIHCh BOIPOCOB,
IIOCBSIIIEHHBIX OOBIYHO-IIPABOBOU IIPAKTUKE, MMEBIIEH MecTO y 3bIpAH. Cpelu TaKUX TPYZOB CJIEAYET
BBIZIEIUTh paboty BosbmiakoBa M. A. «O6muHa y 3bipsaH» (Bosbimakos, 1907), a Takke «Tpysbl
SKCIIeTUIINH 110 UCCIIEA0BAHUIO 3eMesib [Teuepckoro kpast...» (Tpyasl SKCIIeUINH. .., 1910) U IP.

HccnenoBanrie 00OBIYHO-IIPABOBBIX CITOCOOOB TPHOOpETEHUS MPaB HA 3€MJIIO Y 3bIPSH OCJIOKHEHO TEM,
YTO Y KOMH KaK y SIPKOTO MpeCTaBUTeIs (GUHHO-YTOPCKOH A3BIKOBOM CEMbHU, K COXKAJIEHUIO, YIEHBIE TTOKA He
OOHAPYKWIN HU OJHOTO KOAU(MPHUIIMPOBAHHOTO MCTOYHUKA TPAJUIIMOHHOTO OOBIYHOTO INpPaBa, B KOTOPOM
JIeTATU3UPOBATIUCh TOJOOHBIE CIIOCOOBI NPUOOpPETEHUs] PA3JIMYHBIX IPAaB B OTHOIIEHHU 3€MEIbHBIX
00beKkTOB. B mepuopmueckoil meuatu cepeawHbl XIX Beka BCTpevyaeTcs yIOMHUHaHUE 0e3 CCBUIKH Ha
XPOHOJIOTHYECKUH MEPHUOJI O CYIIECTBOBAHUU Y 3BIPSHCKOTO HapoZa TaK HA3BIBAEMOTO «3BIPSHCKOTO
CynebHuka» (MuxaitioB, 1850: 241-242), TEKCT KOTOPOTO COBPEMEHHOU JIOKTPUHE IOKA HE M3BECTEH, TaK
KaK caM CcyZleOHUK He Hal/ieH.

3HaunTeNbHBIE BBIBOJBI B JJAHHOU CTaThe OBLIN CZeIaHBbl C TIOMOIIBIO aHAJIN3a 3aKOHOB WU HMHBIX
HCTOYHHUKOB TOCYZAPCTBEHHOTO JIOPEBOJIIOIMOHHOTO IIpaBa, cobpaHHBIX B «IlosiHOM coOpaHMM 3aKOHOB
Poccuiickoii umnepun» (mamee — IIC3). CoBpeMeHHBIe ydYeHbIe W WCCJIEOBATENN COBETCKON 3IIOXU,
JIETAJIPHO W3YYaBIINE AarpapHyI0 FWCTOPHUIO 3BIPSAH, 3THOrpadUYecKre, HCTOPUKO-JIUHTBUCTHYECKUE
OCOOEHHOCTH pa3BUTHUS KOMH, CO3JaBAIH COODHUKU (XpecTOMATHH), BKJIIOYAIOIINE HCTOPUYECKIE
apXVBHBbIE MaTePHUAJIbl U TEKCTHI C YIIOMUHAHUEM HEKOTOPBIX 0ObIYAEB, B TOM UMNCJIE, U TIPABOBBIX, IIIMPOKO
PacCIpOCTPAaHEHHBIX ¥ KOMU B HCCIIEAYEMBIN IepHo. B cBsA3U ¢ 3TUM HeOOXOAMMO Ha3BaTh TAKYIO0 pPaboTy,
kak «Vcropus Komu kpas B jokymenrax...» (Mcropus Komu kpas..., 1991).

B HacTosIIEM UCTOPUKO-IPABOBOM HCCJIEIOBAHUM B KAYECTBE METOJ0JIOTUYECKOH OCHOBBI MOJIOXKEH
CHUCTEMATHU3UPOBAHHBIN KOMIUIEKC JOKTPHHAJIBHBIX IPUHIMIIOB, IIOJXO/OB, a TaKXKe METOZOB
nccIeloBaHusA. BeJylee MecTo OTBEIEHO CHCTEMHOMY ITOAXOY, IMTO3BOJISIONIEMY PACCMATPUBATh OOBIYHO-
MIpaBOBbIE CHOCOOBI TMPHOOpETEHUs TpaB Ha 3eMJI0 y 3bIpAH B XIX — Hauvasme XX BB. KaK CHUCTEMY CO
CTPYKTYPHUPOBAHHBIMU KM B3aWMOCBSI3aHHBIMH 3JIeMeHTaMu. [IpuMeHseMbIll B HacToAlleld paboTe MeTOZ
CHUCTEMHOTO aHajIN3a CIOCOOCTBYEeT PACCMOTPEHUIO HCTOPUYECKHX WCTOYHHWKOB, BBIABJIEHUI0O B HUX
ocobeHHOCTeH, CBA3AHHBIX C OOBIYHO-IIPABOBBIMHU cllocob6amMu npuobpeTeHUs NpaB Ha 3eMilo. Mcropuko-
IIPaBOBOH METOJ] IO3BOJIET OOBACHUTH CYIIECTBOBAHHE OOBIYHO-IIPABOBBIX CIIOCOO0OB MPHUOOPETEHU IIPAB
Ha 3eMJII0 B KOHTEKCTE PA3JIMYHBIX HUCTOPHUYECKUX cOOBITHIH, nMeBIInX Mecto B XIX — mawame XX BB.
B Poccutickom rocymapcerBe. IIpuBiiekaeMblil K JaHHOMY HCCJIEZIOBAHUIO F'epMeHeBTHYECKUN MeToA (MeTos
TOJIKOBAHMSI) IPEIOCTABIISIET BO3MOKHOCTD Pa3bsICHUTD HUCIIOJIb3yeMble He TOJIBKO UCTOPUYECKUE apXUBHbBIE
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HUCTOYHHUKU, HO 1 HOPMbI ﬂeﬁCTBOBaBmeFO B paCCManHBaeMbIﬁ nepuo/ 3aKOHO4aTe/IbCTBa, IIPUBJIEYEHHOT'O
B TAaHHOM HCCJIEAOBAHHUU B KaUECTBE HOpMaTI/IBHO-HpaBOBOﬁ OCHOBBI.

3. OGcy:xxneHue

Cpenu y4eHBIX JOPEBOJIIOIMOHHOTO IEPUOa, PACKPBIBABIINX POJIb OOIMUHBI Y 3bIPSIH, YEPTHl HX
ObITa, WCTOPUYECKHE TPAJUIIAU, CJIOKHUBIINECS HCTOPUKO-KYJIbTYpHbIE HpAaBBbl, HEKOTOpbIE OOBIYAH,
HeobOxoauMo HazBaTh M.A. Bosbitakosa (Bosibiakos, 1907), M. MuxaiioBa (Muxaiios, 1850; Muxamiios,
2010), 1. ITomosa (ITomos, 1875) u zp.

HccenenoBaTenu, TPYAUBIINECA B COBETCKOE BpPeMs, a TAKXKe COBPEMEHHBbIE YUeHble B CBOUX paboTax
KacawTcs pAfla acuekToB obo3HaueHHOU TeMbl. HazoBem Hekoropsix: O.E. bonpapenko, U.JI. XKepeb11oB,
A.A. Tlonos, B.W. Yympos, B.B. [llansruna u ap. (Mcropuss Komu..., 2004; Uctopuss Komu kpas..., 1991;
Uymipos, [llaasruHa, 2013: 47). Ho nosiyaeHHbIE pe3yIbTaThl IPOBEIEHHBIX UCCIEI0BAaHUH BhIIIIEHA3BAHHBIX
VUEeHBIX He PAaCKpPhIBAJI OOBIYHO-IIPABOBBIE CIIOCOOBI IIPUOOPETEHNS MIPaB HA 3eMJII0 Y 3bIpsAH B XIX — Hau.
XX BB. Tem 6oJiee He MPOBOAWIIA CPABHUTEIHHO-TIPABOBOTO aHAIN3Aa IEUCTBOBABIINX 3bIPSIHCKUX MTPABOBBIX
00bIUaEB C 3aKOHOJATEILCTBOM Poccuiickol UMIIepUH.

CoBpeMeHHbIE yUeHbIE 3HAUYNTEIbHOE BHUMAHUE YJIEJIAIT U3YYEHHUIO OOBIYHOTO MIPaBa y Pa3IMIHbIX
sTHOCOB. Cpefui TakKuUX WHCCIeoBaTesiell HeoOXoauMo HaszBaTh cieayiompe umena: H.C. ABgoHuHa,
K.C. 3aiikoB, B.B. Haymkuua, C.A. IIpaBkun, M.A. Cocuuna, B.B. TuroBa u ap. (Zaikov, Avdonina, 2019;
Plotskaya et al., 2021; Plotskaya et al., 2022; Plotskaya et al., 2023; Plotskaya et al., 2024; Pravkin et al.,
2020; Saudakhanov, Garnaya-Ivanova, 2024; Sosnina et al., 2024; Titov, 2021).

B a9Tmx HayyHBIX TpyJax M3Y4YEeHBl pa3HOOOpasHbIE HCTOPUYECKHE, STHOrpaduueckue,
KYJIBTYPOJIOTUYECKHE H MHBIE ACIIEKTH OOBIYHO-IIPABOBOTO MHPA Pa3INYHBIX HApOA0B. OJTHAKO OTCYTCTBYET
aHanu3 0OBIYHO-IIPABOBBIX CIIOCOO0B MPHOOPETEHUS MTPaB HA 3€MJII0O ¥ KOMH, IpUMeHsBIuXca B XIX — Had.
XX BB.

[TosTOMYy TIEJIBIO HACTOSAIIEH pabOTHI SIBJISIETCA HCCIIEIOBAHUE IPAKIAHCKO-IIPABOBBIX 0COOEHHOCTEH
peanuzaliuy crocoboB MPUOOpeTeHUs 3bIPAHAMY MPAB Ha 3€MJII0, 3aKPEIVIEHHBIX U PErIaMEHTHPOBAHHBIX
HOpMaMu OOBIYHOTO mpaBa, npuMeHsBmuxcsd B XIX — Hay. XX BB.,, a TakKe HX COOTHOIIEHHE C
3aKOHO/IATETLCTBOM POCCHICKON UMITEPHUH.

4. Pe3yabpTatsl

3bIpsiHE B MPOIlECCE UCTOPUUECKOTO PA3BUTHUS 3aCe/sS/IM U OCBAMBAJIH, a TaK)Ke pa3pabaThlBaIu MMOJ
CEeTbCKOX035MCTBEHHBIE HYK/IbI JIECHBIE U 3€MeJIbHbIE IPOCTPAHCTBA, KOTOPbIe OBLIN CBOOOIHBI 1 HUKEM He
3aHATHl. CeBepHble Tae)KHble JieCHble MACCHUBBI, DaBHUHHBIE IUIOIIAAM IIOCTEIIEHHO IIpeBpalllajiuch B
BOJIbHBIE U CBOOOZIHBIE 3aUMKH, Ha KOTOPBIX O0OPa30BBHIBAJIIMCH IOCEJIEHUS. B 3BIPSAHCKOM Hapojie Takue
TEepPUTOPUH NOJIYINIU Ha3BaHUEe «Boxkpr». B Ka)0M ITOCeIeHUH BBIAEJIAJICA JBOP U 3€MeJIbHBIN yUacTOK.
OcBamBaeMble TEPPUTOPUN HOPMaMU OOBIYHOTO IIPaBa 3aKPEIUIAJINCh 32 TEMU, KTO BKJIQJIBIBAJ CBOH TPy U
TPyA CBoel ceMbu B uX pas3paborky. CeMbu Takue B3aUMKH PpACUHUINATIN, WCIOJB30BAIA B
CeJIbCKOX03AMUCTBEHHOM Ha3HavyeHUH. Ilocijie 5TOro 3aMMKH CTAHOBHWJIMCh WHANUBUAYAJIbHBIM JIOCTOSHUEM
paboTaBIINX HA HUX WIEHOB CEMBU.

Taxum 06pa3oM, IEPUOTUYECKH PUMEHSABIINMCA 0OBIYHO-TIPABOBBIM CIIOCOO0M MPUOOpPETEHUS TTPaB
Ha 3eMeJIbHbIE PECYPCHl y KOMH HAapO/a B UCCJIeyeMbIH IEPUO/I, cOTIacHO MHeHUI0 M.A. BosbiakoBa, 6p11a
TaK Ha3bIBaeMas «BOJIbHasA 3auMKa» (Bosbinakos, 1907: 2).

CoryiacHO OOBIYHO-TIPABOBBIM HMMIIEPATHBAM Y TAKOH CeMbH JIMOO ee OT/IEJIbHBIX YWIEHOB BO3HUKAJIO
MpaBO «IIEPBOTO BJIAZIEHUA» WJIN MPABO Ha MPUIOKEHUE TpyJla Mo ero skciuiyatanuu (bosbinakos, 1907:
32). ITo muenuro M.A. BospmiakoBa, «cpy6JIeHHBIN KyCTapHUK» SABJISJICA ONPENEIEHHON rapaHTuel «Toro,
YTO YYaCTOK He OyZieT 3axBaueH ApyruM» (BoJibiiakoB, 1907: 32) JIUIOM WIH JIUIIAMHU.

Jaxe ecyii TIOCTOPOHHUH TAHHOHN CeMbe YeJIOBEK MOCATHET Ha yke 00pabaThIBaeMbIH YIACTOK 3€MIIH,
TO CIIOPHOE 710 OyZIET pacCMOTPEHO B CyZIeOHOM OpraHe MecTHOH BoJiocTU. «CyJI... BCTAET HA CTOPOHY TOTO,
KTO TIPWIOXKHWJI Ie€pBOHAYaAbHbIH Tpya» (BosbimakoB, 1907: 32). Takum o06pa3oM, pPOCCHUHCKHE
3aKOHOJATEJIb U ITPABOIIPUMEHUTETb IIO/IEPKUBAIIN OBITOBAHNE HOPM OOBIYHOTO IIPABA Y 3BIPSH.

Kpome ToOro, 3akOHOZaTeJbHO HA TOCYApCTBEHHOM YpPOBHE 3aKpeIUIAJNCh IIpaBUja Iiepeflaud B
M0JIb30BAaHUE 3eMeJIb KpecThbAHaM. B cBsi3u ¢ 3TuM 9 HOsA6Opsa 1884 roma ObLIO BBENEHO B JIeHCTBUE
ITonoxxenue Komurera MUHHCTPOB, B KOTOPOM perjlaMeHTHPOBAJICA IOPAJOK YCTAaHOBJIEHUA IIPAaBUJI
repesiavll KPeCTbsIHAM B apeH/y OCYAapCTBEHHBIX 3eMEJIbHBIX PECYPCOB JaXKe 6e3 OCYIECTBJIEHHUS TOPIOB
(ITonoxxkenue komurera...). CorsiacHo 3ToMy Il0JIOKEHMIO 1.1 MOKHO OBLIO «OTHaBaTh.. B apeHay 6e3
TOProB, HA CPOK /IO IBEHAIIIATH JIET, O0IecTBAM KPECThSIH BCEX HAMMEHOBAHUI Ka3eHHbBIE 3eMJI, CMEXKHbIEe
¢ 3eMJIAMU CHX OOIIECTB, MK BOOOIIE OTCTOAINME OT UX CeJIEHUH He nasiee aBaanatu Beper» (Ilosoxenue
KoMUTeTA...). TakuM 00pa3oM, 3a KPeCThbsIHCKUMM OOINeCTBAMH MO3UTUBHBIM IIPABOM OBLIO 3aKpPEIJIEHO
«IIpaBO apeH/IoBaTh KazeHHble oOpouHble crathu» (Mcropus Komu, 2004: 109). B stom IlosnoxxeHuu
Komurera MUHHCTPOB NIpeAyCMAaTPHUBAINCh OTPaHUYeHUA. Tak, COIJIaCHO 1.5 «...CHATBIE HA CéM OCHOBAHUM
3eMJIM He MOTYT OBITh IlepeycTyllaeMbl KPeCThIHCKHMM 0O0IllecTBAMU IIOCTOPOHHUM JIMIAM U JIOJIKHBI
COCTOATH B IOJIB30BAaHUU BCETO OOIIECTBA, & He HEKOTOPBIX TOJIBKO WIEHOB ero». I1oj06HOe orpaHuueHmne
rPaK/IAaHCKOTO 000pOTa apeH/yeMBbIX 3eMeJIb CIIOCOOCTBOBAJIO «3aKPEIVIEHUIO» STHUX TeppUTOpUil 3a
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oIpejieJIeHHOM OOIMHOM U ee usieHaMHu, IpUYeM II0JIb30BaThCA STUMHU 3eMJIIMH MOIJIH BCe YJIeHbI OOIIMHEI.
[TosToMy cobutrofiayicss MPUHITUI CIIPABEAJIMBOTO pAaCIpesesieHusl IpaBa IOJIb30BaHUA 3eMied. Takoi
3aKOHO/IATEIbPHO YCTAHOBJIEHHBIM TOPAZOK IIOJB30BAHUA apeHAYEMBIMH 3€MJIAMU IOAJEPKUBAJICA
CYIIIeCTBOBABIIMMHM HOPMaMH OOBIYHOTO IIpaBa y 3BIPAH, IIO3TOMY 3BIPAHCKHE IIPABOBBIE OOBIYAN He
MIPOTUBOPEYNIIH, a, HA0O0POT, AOMIOIHSIN HOPMBI IIO3UTUBHOTO IIPABA.

ApeH/lyeMBI y4acTOK KpecTbsHe CTPeMUJINCh 3aKPeIUTh 3a CBOeH ceMbel. DTO Kacajaoch TaKkKe U
JIECHBIX Y4YaCTKOB, KOTOpBble KpEeCTbAHCKHE CeMbH, COIJIACHO apXWBHBIM JOKyMeHTaM, HCCJIeZJOBAHHBIM
O.E. boumapenko, B.J1. YynpoBsiM, Opai B apeH/Iy: «... 3aapeH/I0BaTh... KA3EHHBIH y4acToK...» (Mcropus
Komu kpas..., 1991: 109).

ITogobHasA TeHAEHIUA MPOAOIKUIAch U B Hauase XX Beka, korza, mo mHeHwio II.M. CokosoBa
KpecThsiHE CTPEMIUINCHh KaK MOXKHO JIOJIbIIE HCIOJIb30BaTh Takue ydactu 3emuu (Tpyzapl skcrequnum...,
1910: 61). Ilo3UTUBHOE IPAaBO CAHKITHOHUPOBAJIO JaHHBIE JleficTBHA. HOpMbI 0OBIYHOTO 3BIPSHCKOIO IIPaBa B
JIOTIOJIHEHWe K HOpMaM ITO3UTHBHOTO IIpaBa OXPAHSIMU IIpaBa KPECThsIH Ha II0JIb30BaHUE apeHAIyeMOu
3eMJIel, I7ie IPUMEeHSICH UHAUBUAYAIbHBIN KPECThHCKUU TPY.

3aKOHOJIaTeJIbHO Ha rOCy/lapcTBEHHOM ypoBHe B Hadasie XIX Beka ObLI 3aKpeIieH TaKKe M TaKoU
criocob mproOpeTeHNsA MpaB Ha 3eMJII0, KaK IIOKYIIKA 3eMJIH, KOTOPAasi PaCIPOCTPAHAJIAChH, B TOM YHCJIE, U Ha
«...Ka3eHHBIX mNOCeNsAH...» (O MpeAoCTaBIEHUH KYIIEYECTBY...), UYTO COOTBETCTBOBAJIO TPAAUIIMOHHBIM
KPECTbAHCKUM IIPe/ICTaBJIEeHUAM, IUPOKO PacClpOCTPAHEHHBIM y 3bIPAH.

B npaBonpuMeHUTeTbHON TPAKTHKE IEPUOAMIECKH BO3HUKAIN cIydau 00e33eMeTnBaHNA KPECThSIH:
«... HAX0XKyCh IO HACTOsAIllee BpeMs Oe3 Hajesa 3eMJIsHOro yuactka» (Mcropusi Komu kpas..., 1991: 86),
a TakKe CIIOpHble cuTyanuu. OHU ONKCAaHBl B apXUBHBIX JIOKyMeHTaXx. Tak, K Ipumepy, B panopre YcCTb-
Coiconbckoro Yezauoro Cyza oT 09.04.1874 T. paccMaTpHUBAaeTCs CJIydai, KOT/Ia y HECKOJIBKHX KPECThbSIH
BO3HHUKJIO IIPaBO II0JIb30BAaHUSA B OTHOIIEHUHM OJHOTO M TOTO >Ke 3eMeJIbHOro ydyactka. B Pamopre oHO
Ha3BaHO «oOmuM BiageHueMm» (Pamopr...). Kpome Toro, B mpolneHWH KpecTbsHHHA JIBIIOpOBa,
aJ[peCOBaHHOM HaYaJIbHUKY BoJsiorojckorr ry0epHUH OT 02.07.1895 T., yKa3bIBaeTcsi 00 OTCYTCTBUU
YPaBHUTEJIBHOTO pas/iesia 3eMJIU 110 KOJIMYECTBY €J0KOB «OKOJIO 12 JeT...» (Mcropus Komu kpas, 1991: 95).
CrnopHbIe CUTyalliyl Ha NPAaKTHUKe IIPOUCXOJMJIM U II0 OTHOIIEHWI0 K obmmHaMm. Hampumep, B Pamopre,
HanpasiseMoM B Bosorozackoe I'y6epuckoe IlpaBiieHue, onrcaHbl 3eMeJIbHBIE CIIOPHI MEXAY OOIIMHAMU,
HAXOAAMUMUCA TI0 coceJcTBY. IIpMUMHON CcIOPOB fABJseTCA yTpaTa «... TPaHHUI] T'eHepaJbHOIO
mesxeBanud...» (HA PK. ®@. 273. Om. 1. 471. JI. 1-2).

Brauasie mpomwioro BeKa POCCHHCKUU 3aKOHOZATEJb, CAHKIIMOHUDYsS IIPOBeeHNEe 3HaMEHUTOU
CTOJIBITUHCKON pedOopMbl, HAIIPaBJIEHHON Ha JUKBUAAIUIO OOIIUHBI B YKaze OT 09.11.1906 T., OTMEHW
B3UMAaHUeE C KPECThSIH BBIKYITHBIX IIJIATEXKEH 3a HaJleIbHbIE 3eMJIH «...c 1 fIHBaps 1907 roga. C aToro cpoka
O3HAUeHHbIE 3eMJIH OCBOOOXKIAIOTCS OT JIEXKABIIUX HAa HUX, B CHJIY BBIKYIHOTO JIOJITA, OTPAaHUYEHUH,
U KPeCThsIHE TPHOOPETAI0T MPAaBO CBOOOAHOTO BBIXOZA W3 OOIIUHBI, ¢ YKPEIUIEHHEM B COOCTBEHHOCTD
OTJIEJIbHBIX JIOMOXO035I€B, IEPEXOIAIINX K JUIHOMY BJIQJIEHUIO, YIACTKOB M3 MHUpCKOro Hazena» (Ykas...).
Kpome Toro, mpusHaBas JeHCTBHE OOBIUHOTO IpaBa B KPECThIHCKOHM cpesie, 3aKOHOAATEJNb MPEeAOCTABUI
CJIEMIYIONTYI0 BO3MOXKHOCTD: «KaXKIBIN JTOMOXO35MH, BIAZEIONINI HAJIeTFHOIO 3eMJIel0 Ha OOIIIMHHOM IIpaBe,
MOKET BO BCSKOE BpeMs TpeOOBaTh YKpeIUIEHUs 32 cO00I0 B JINYHYIO COOCTBEHHOCTh MPUYUTAIOIIEHCA eMy
YacTu U3 03HaUeHHOU 3eMuin» (Ykas...). OMHAKO, 0 MHEHUIO 3HAMEHUTHIX KOMHU-UCTOPUKOB B. Y. Uymposa
u B. B. IllanpruHOM, AaHHBIEM YKa3 He pacHpoCTpaHsICcd HAa TEPPUTOPUU IMPOKUBAHUA KOMH Hapoza,
a, COOTBETCTBEHHO, HE IIPOU3OIIO U «CYIIECTBEHHBIX H3MEHEHUU B JKU3Hb KOMU JiepeBHuU» (Uyrpos,
IMaupruna, 2013: 151).

HeobxonumMo Ha3BaTh TakXkKe elle OJUH CHocob MpHOOGpeTeHHs IMpaB HA MPUPOJHBIE 3eMeJIbHBIE
0OBEKTHI, KOTOPBIH PETYJIUPOBAJICA HE TOJBKO HOPMAaMHU IIO3UTHBHOTO, HO W HOPMaMU OOBIYHOTO
3BIPAHCKOTO IIpaBa. Peub ueT O MPHOOPETEHHH IpaB IO HACJHEACTBY OT «POJIUTENSA ... BJIQJIEBIIETO...
o Kymuei kpenoctu...» (HA PK. ®@. 273. Om. 1. 471. JI. 1-2).

B 0o6pruHOM mpaBe y 3bIPSAH MPUMEHSICA TAKXKe U TAaKOU CIIocob MprobpeTeHus MpaB Ha 3€MIIIO, KaK
npuobpeteHue (MMOJIyueHre) MpaB B OTHOIIIEHUH 3€MeJIbHOTO YJacTKa OOIUHOM MOCie BHIOBITH U3 COCTaBa
OOIIMHHUKOB ee WIeHa WIN MocJIe ero cMepTu. Tak, K IpuMepy, U3-3a HACTYIUIEHUs «CMEPTH UJIU BHIOBITUS
U3 CeJIEHUS» WieHa OOIIMHBI WIH OTIIPABKY YeHA OOIIMHBI B COJIIATHI €r0 3eMeJIbHBIN Ha/les IOCTYIa B
pacrmopsikeHre «O00IIecTBa...», WIEHOM KOTOPOTO OH ABJIsUICA. B Tako# cuTyanuu KpecThAHCKas OOIIMHA,
COTJIACHO COXPAaHUBIINMCS HEMHOTOUYMCIEHHBIM apXUBHBIM JIaHHBIM, [10JIydasia TOJIBKO OZHY U3 3eMeJIbHBIX
yacTell BBIOBIBIIIETO OOIMHHUKA, T.€. YIACTOK, HA3bIBAEMBIN AyIIeBOU 3eMiiel. [Ipyryio 4acTh, IMOABOPHYIO
3eMJTIO «...H ycaieOHyI0», HacJaeA0BaIu ero 3akouHbie Hacaeauuku (HA PK. @. 273. Om. 1. /1. 528. J1. 5).

B cdepe 3emitennonp3oBaHus y OOMIMHBI OB IIMPOKHUN KPYT HOJHOMOYHH. DTO CAHKIFIOHHUPOBAJ
POCCUICKUI 3aKOHOZATEIh BO BTOpoi mosoBuHe XIX Beka, 3a00TsCH O 6JIaTOCOCTOSTHUH TOCYZAapPCTBEHHBIX
KpecTbsAH «...1. CeslbCKHe OOIeCTBAa I'OCYAAPCTBEHHBIX KPECThH COXPAHAIOT BCe IpeoCTaBJIeHHble UM B
HaJleJl U COCTOSAIINE B WX IOJIB30BAaHUM 3eMJIM U yrofbsa» (O mozemMeabHOM YCTpOHCTBe...). Iloartomy
3pIPSHCKHE OOIIWHBI IPUMEHSITH  OO0BIYAl, COOTBETCTBOBABIIMM HOpPMaM JECTBOBABIIETO B
paccMaTpuBaeMbIil IIEPHO/T 3aKOHO/ATENIbCTBA, U COXPAHAIU OOIIeCTBEHHOe II0JIb30BaHHE HA HEKOTODBIE
BHU/IBI NPUPOAHBIX PpECypcoB. B apXWBHBIX [IOKyMeHTaX €ro Ha3BaJIM HHCTUTYT «...00IIECTBEHHOTO
praaenusd...» (HA PK. ®. 273. On. 1. [I. 527. JI. 7). B Hacrosiee BpeMs JAaHHBIH WHCTUTYT UMEHYETCS
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paBoM 00111eli COOCTBEHHOCTU W UTPAET 3HAYUMYIO POJIb B IIPaBOBOU crucTeMe Poccuu U pszja 3apyOeskHBIX
ctpal (Abramov et al., 2018: 1176-1177).

5. JaRJIIOUYeHue

Taxkum o6pazoM, HeOOXOAMMO OTMETHTH, UTO MEPUOAMYECKU ITPUMEHSIBIIUMCS OOBIYHO-IIPABOBHIM
criocoboM mpuoOpeTeHUs] MPaB Ha 3eMeJIbHbIE PEeCYPChl V 3bIPSH B HCCJIEAYyeMbIH Iepruos Obliia BOJIbHAS
3aMMKa, 0003HauaBIIas BOBHUKHOBEHUE IIpaBa IIEPBOTO BJIAJIEHUS WJIM IIpaBa Ha NMPUIOKEHUE TPyZa IpHU
SKCIUIyaTalluy 5TOTO yJacTKa.

B 06b1uHOM mpaBe y 3bIPSH MPUMEHSICSA TAKXKe U TaKOU CIoco0 MpuoOpeTeHus MpaB Ha 3eMJII0, KaK
npuobpeTeHue (II0JlydeHre) IMPaB B OTHOIIIEHNHN 3€MeJbHOTO yJacTKa OOIUMHOU ITOC/Ie BBIOBITHSA U3 COCTaBa
OOIIMHHUKOB ee WieHa WJIH IOCJIe er0 CMEPTU. B Takol CUTyaluu KpeCcThsIHCKAsA OOIMHA TOJIyYasia TOJIbKO
OJTHY W3 3€MeJIbHBIX YacTel BHIOBIBIIETO OOITUHHUKA, T.€. YIAaCTOK, Ha3bIBAEMBIU JIyIIIeBOU 3emiel. /I pyTyio
4acTh, [TO/IBOPHYIO U IPUYyCaie0HYI0 3eMJTI0, IPHOOPETATH er0 3aKOHHBIE HACTIeIHUKH.

Kpowme Toro, poccuiickuii 3aKOHOAATENh HA TOCYAAPCTBEHHOM YPOBHE 3aKPeEIUIsI IPaBUJIa Iepeiaun
B IIOJIb30BaHHE 3eMeJb KpecTbSHAM I[yTEM IIPeOCTaBJIEHHA KDEeCThIHCKHMM OOIecTBaM IIpaBa apeH/bl
Ka3eHHBIX 3eMeJIb, IPaBa KyIUIU-IIPO/IaKH 3eMesib. Takue cZleJIKu MOAIePKUBAINCH 1 HOPMaMHU OOBITHOTO
IpaBa y 3bIPSH, MOSTOMY 3BIPSHCKHE IPABOBBIE OOBIUAM HE MPOTHBOPEYMIIH, a, HA0OOPOT, TOMOJIHSIN
HOPMBI ITO3UTHUBHOTO IIPaBa.

HopMmbl mO3UTHBHOTO U OOBIYHOTO 3BIPAHCKOTO IIpaBa CAHKIVOHHUPOBAJIM eIle OJUH CII0CO0
IproOpeTeHNs MPAB HA MIPUPO/THBIE 3eMeJIbHbIE 00BEKTHI — I10 HACJIEJICTBY .
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OO0BIYHO-TIPABOBHIE CIIOCOOHI MPHOOPETEHUA IIPAB HA 3€MJII0 Y 3bIPAH
B XIX — Hauajge XX BEKOB

Osbra AunpeesHa ITmorkas @b, Tymemupa TenbmaHoBHA Ypanxaesa ¢, Hukura Cepreesud ['pyauHuH 24,
Pyciian Muxatimosud YKupos €

aMHUPIA — Poccuiickuil TEXHOJIOTUUECKUH YHUBepcuTeT, MockBa, Poccuiickas ®eneparust

b Poccuiickuii sxoHOMHYecKui yHuBepcuteT uMenu ['.B. [lnexanosa, MockBa, Poccutickas ®eneparus
¢ HekoMMepueckoe akIMoHepHOoe 0011ecTBo « MeaunuHcKkui yauepeurter Cemeti», Cemei,
Pecny6siuka Kazaxcran

dMoCKOBCKUI TOCy/IapCTBEHHBIN JIMHTBUCTHYECKHH YHUBepcHuTeT, MockBa, Poccuiickas ®enepanus

e KabapinHo-Bankapckuii rocylapcTBeHHbIH yHUBepcuTeT uMeHH X. M. Bepbexosa, Haipunk,
Kabapnuno-bankapckas pecrybiuka, Poceniickas ®enepans

AnHoTtanusa. VccremoBaHue OOBIYHO-TIPABOBBIX CIOCOOOB MPHOOpETEHUs] TPaB Ha 3eMeJIbHBIE
pecypesl y 3bIpsH B XIX — Hau. XX BB. CErofHsA BO MHOTOM II03BOJISIET BBIZIEJIUTh OCOOEHHOCTH M OOBIYHO-
IIpaBOBBIE 3aKOHOMEPHOCTH IIEpexXoJia IpaB B OTHOIIEHHM OOBEKTOB HeABIDKUMOCTH. Hecmorps Ha
pacupocTpaHeHHe HCTOYHUKOB (¢GopM) MO3UTHBHOTO IIpaBa B PacCMAaTPUBAEMBIA TEPUOJ,, B 3BIPAHCKHUX
00IIIHAX 3HAYUTEIIFHOE MECTO B PETYJIMPOBAHNY OOIIIECTBEHHBIX OTHOIIEHUH OTBOAMIIOCH HOPMaM OOBIYHOTO
IIpaBa, 4To, 6e3yCIOBHO, CBUAETEILCTBYET O 3BHAUMMOCTH U aKTYaJIbHOCTH TEMBI HACTOSIIIETO FICCIIEIOBAHUA.

Heo6xoauMO OTMETUTh, YTO MEPUOJUYECKH NPUMEHSBIIUMCA OOBIYHO-TIPABOBBIM CIOCOOOM
proOpeTeHNs MPaB Ha 3eMeJIbHbIE PECYPCHI yV 3BIPSIH B HCCIEAYyEMBIH IEPHOJ ObLIa BOJIBHAS 3aMMKA,
obo3HaUaBIIass BO3HUKHOBEHWE IIpaBa IEPBOTO BJIAZEHUS IJIM IIpaBa Ha MPWIOXKEHUWE TpyAa IIpU
9KCIULyaTalliy 3TOT0 y4acTKa.

* KoppectoHIN YOI aBTOD
Aspeca 3y1eKTpOHHOH mouThI: olga.plockaya@mail.ru (O.A. Ilmoikas), gulmira63@mail.ru (I.T. Ypauxaesa),
nekit-o7@mail.ru (H.C. I'pyaunun), dzhir-ruslan@mail.ru (H.C. I'pyausun)
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B 06bIYHOM IIpaBe y 3bIPSAH NMPUMEHSJICS TAKXKE U TAKOH cIIoco6 MPHOOpETeHU s IpaB Ha 3eMJII0, KaK
npuobpeTeHye (MOJIydYeHNe) IPaB B OTHOIIIEHUH 3€MeJIbHOTO YUaCTKa OOIMHOM MOCJIe BHIOBITHS U3 COCTaBa
OOIIITHHUKOB €ee 4jieHa JIN0O I10CJIe €0 CMEPTH.

Kpome Toro, poccuiickuii 3aKOHO/IATETh Ha TOCYJAPCTBEHHOM YPOBHE 3aKPEIUIA IPaBUja mepejadu
B IOJIb30BAHHE 3€MeJIb KPeCcThIHAM IIyTEM IIPEJIOCTABIEHUS KPECThIHCKUM OOIecTBAaM IIpaBa apeH bl
Ka3eHHBIX 3eMeJib, PaBa KyIUTU-TIPOIAKY 3eMeJsib. Takue CIeJIKU MMOAIEPKUBAIICH U HOPMaMHU OOBIYHOTO
IpaBa y 3bIPSH, IO3TOMY 3bIPAHCKHE IPABOBbIE O0bIUAN HE NPOTUBOPEUMIIH, &, HA0OOPOT, JOHOJIHSIIN
HOPMBI TO3UTHUBHOTO IIPABa.

HopMmbl MO3UTHBHOTO U OOBIYHOTO 3BIPSHCKOTO IPaBa TaKMKe CAHKIMOHUPOBAJIU TAaKOH crocob
puobpeTeHNs IPaB HAa IPUPO/IHbIE 3eMeIbHbIE 0OBEKTHI, KAK BCTYIJIEHUE B HACJIE/ICTBO.

KirroueBsle cj10Ba: IpuoOpeTeHNe IPaB, 3eMeJIbHbBIE PECYPCHI, 3bIPAHE, 0OBIYHOE ITPaBo.
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